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SOUTH AFRICAN

SECURITISATION FORUM




MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT THE OFFICES OF NEDBANK - NEDBANK CORPORATE PLACE, 135 RIVONIA ROAD, SANDOWN. BLOCK A DINING ROOMS (HAWTHORNE ROOM) ON THURSDAY 16 OCTOBER 2014 AT 11AM
In attendance:

Hendrik Ackermann (Chairman)

(HA)
Nedbank Capital

Jean-Paul McCracken


(JPM)
Fintech

Mazwi Zondi



(MZ)    
RMB

Marita Koti



(MK)   Standard Bank 

Pierre Swart



(PS) 
Norton Rose

Valene Peffer


            (VF)
BMW Finance

John Martin 



(JM)
KPMG

Richard Roothman 


(RR)
Werksmans

Fadzai.Mandaza


(FM)
WWB
D Burns



(DB)
Transaction Capital

S Ramsamuj



(SR)
ABSA Capital

Apologies:

Yohan Assous



(YA) Transaction Capital
Nicola Corry



(NC)
RMB

Marcu Landman 


(ML)
ABSA Capital
David Towers



(DT)
Maitland Group

Minutes of the previous meeting

The minutes of the previous meeting held on 7 August 2014 were approved. The attendance register have been circulated and signed by all attendees.
Matters Arising

There were no matters arising.
Matters for Discussion

1.1 Update Notice 80 of 2012
HA indicated that the FSB published Board Notice 90 of 2014 that replaced Board Notice 80 of 2012. In terms of the amended Board Notice, it has now be been clarified that Money Market Funds can invest is commercial paper issued by ABCP conduits. MK indicated that this now closes the chapter on this issue. HA indicated that it will take time for trustees and asset managers to align their views on this and for the market to return to normality. 
1.2 Securitisation Regulations

HA circulated a draft document to members to consider. It was debated which items to include in the SARB submission. It was resolved that the following will be included in the submission to SARB:
· Requirement for the transfer of a significant amount of credit risk. Member agreed that there is currently uncertainty on what will constitute a significant transfer of credit risk. The market has also developed where most securitisations are done for funding and not capital relief or risk transfer. Legislation needs to be aligned to conform with international best practice.

· Ability of non-banks to repurchase assets securitised. Members agreed that this remains an issue where there are different views amongst law firms on whether this is allowed. HA indicated that as far as his recollection is concerned, this was not the intention of SARB and could have been an oversight.
1.3 Protection of Personal Information Act 
HA indicated that a legal opinion was obtained from Angela Itzikowitz at ENS, which draft opinion was circulated amongst members. The legal opinion concluded that left unchanged, securitisation practice in South Africa may fall foul of the POPI Act. The opinion recommended that originators amend the underlying credit agreement to allow for specific and informed consent regarding securitisation transactions and the disclosure of personal information, alternatively, the originator  may argue that the purpose for collecting personal information and the further processing thereof in the context of securitisation is not incompatible with the original purpose provided the processing of the relevant debtors’ personal information in respect of pricing of the portfolio and collection purposes is adequate, relevant and not excessive.  Alternatively, it may be wise to apply for an exemption in the context of a securitisation deal under section 79 of POPI, once the Act commences. Another option is for SASF to lobby the Regulator for the issuance of a code of conduct under section 60 of POPI setting out the application of the Processing Conditions to debtor-related information in the context of securitisation.

RR and FM indicated that they do not necessarily agree with the opinion and this was debated. It was resolved that this matter not be taken further for now.
1.4 JSE Debt Listing Requirement

Members of the committee also raised the concern that the JSE applies the listing requirements in an inconsistent manner. It was agreed that members share examples and that HA and 2 additional members meet with representatives of the JSE to discuss grievances.

General

1.5 Tax treatment of Notes subject  to Interest Deferral Events

HA indicated that quotes were received from ENS, Norton Rose and WWB. RR indicated that they also submitted a quote. Norton Rose was appointed to provide the forum with the necessary opinion.
The next meeting will be scheduled for 5 February 2014.
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